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Arising out of Order-in-Original No SD-02/REF-236/DRM/2015-16 Dated 29.01.2016

Issued by Asstt. Commr., STC, Div-II, Service Tax, Ahmedabad

3l41C'lcbdi 'c6"T .=tl1l :g:cf 'tl"dT Name & Address of The Appellants

Mis. Contis Technologies Pvt Ltd Ahmedabad

~~~~~~ 'lfr clffcrrr~~cpl.~ P!i:;ifaRsla m ~ <ITT
x,cpfilt:-

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

#tr zca, qr zyen vi ara 3rat#ta nnf@au at r@a­

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 at errr so 3ia«fa arfl at frr:.:r cB' qn:r ~ 'G'fT ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?au 2hftu fl far zrca, gr zrcas vi arm 3r4)hr +Inf@raw 3i. 2o, q #ea
131ffclc&1 cbl-lli'3°-s, ~ ~. 31\31-!Glci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3flat =nnferau at f4flu rf@fr1, 1994 #t Ir 86 (1) cB' 3iafa 3r@
~ P!lll-JlqC"ll, 1994 cB' frrlli=r 9 (1) cB' ~ frrtITfur i:pr:f ~:tr- 5 'If 'cfR ~ 'If ~
uT aht vi Ga er fG 3mg a fag 3rfl at n{ it sad 4Raif
aft Gift a1fez (a a vs ufra IR 'ITT<fr) 3i'R ~ B Rim x"-12Wf B~ cjj'f~

~-Q;@ t cI'ITT a if v14fa eta 4a a .-/.llll4ld # erra fzr a a aifha #a
~ cfi xijq B '\ii"ITT~ m'r l=frT, &':ffiJf m'r l=frT 3lR wmrr lfllT~~ s C1T'<sl' m iIT-ffi cpq
t cIBi ~ 1 ooo /- i:t)fr ~ 6T1fr I Gei hara 6t l=frT, &':ffiJf m'r l=frT 3lR WTTm ·Tnr ug#far
~ 5 C1T'<sl' m 50 ~ cTcp 'ITT ill ~ 5000/- i:t)fr ~ 'ITT1fr I '\ii"ITT~ m'r l=frT, &':ffiJf m'r
l=frT 3lR WTTm lfllT~~ 50 C1T'<sl' 'llT am unrar ? azi 6, 1oooo /- i:t)fr ~ 'ITT1fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and ·shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than flfty-~·>-,
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar pf1rE§,r';\',.1i>'.':;:_;,,'\.
bench of nominated Public Sector Bank of the place where the bench of Tribunal is s~tu9t_e}k,,_~~;: ,'.'' --~ -'; t_'· •··· ,, '\· -, ,.,.,­0a E
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(iii) fm'\'17.l 3T~lf.1994 <B1 m-xr 86 c!TT Btl-tflxT3l1 ~ (21::!) cfi 3i"ffr@ 3Tlfu;r ~
f.mi:rrclBt. 1994 cfi frm1:l 9 (21::!) cfi 3rn,rn f.!mfur tpj1-T ~:et-7 ~ cBt ufT "flcfilfi "C!ci ~ ml!-T
amrga,, fr Un zgcas (3r4ta) a arr 4 ufi (0IA)( qimfr u &tf) a 'rr
3I1Jr1, &TIT / U 31gal 312TT Aao fhu Ura gyca, 3rflRt1 znruf@raw a 3nr4ea aa
at fer a g arr?r (olo) al uf hf ef I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994 shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules 1994 °and shall
be _aGcompanied by a copy of order of Commissioner Central Excise (Appe;ls)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. CommIssIoner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7.111.JRm'r!mr ~mffi<I ~ 3TIQf.iwr. 1975 c#r :!rm lf-< a~-1 cfi 3ffi1@ f.!qrfur ~
31 qGu 3nu vi err mm[@e)ant # am? # qR T w 6.so/- ha mt nzncrzr gyca fez
-~PTT '6r-TI 'tfll%°l{" I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. «#ur zgen, qr zycen qi a1a 3q94r zmnfrmwr (a7ff@9f;) Parra6), 1982 it 'tff.h,
"\[<t 3Rt if@ami at a,Rr as ar fmij al 3it 1ft IT 3Tlcl)fi@" fcm:rr uiTITT t 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, E.xcise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #am rrn, htr3u ran viaa 34r1f)awr (4r4a h Wc1 .3-lcl'mr m WlMT at
be4hr 37urz Qr 3#f@)fzra, r&yy Rt nrt 393iaa frzr(gin-) 3rf@1ferzrar cg(oy& is
29) fetid: a&.s,2&y 5i Rn fa#tr 3#f1fr#, r&&y rt h 3iuiaaata 2f rapt are ,a
f.it"4<1 fr a{ qa-f@r smaar 31fart k, arazr IT tJ; 3fc'fJ\rr ;;rm ,F,r ai.:r tITTfr 3ltfffi'fa ?."lf uftl
atahzqu31f@7a a@

~.:-,,tlfx(ll?; llJi><f; 1Jtl Utllc!R" m 3fc'fJ'ri=r .. "Jim fcrilJmr !1.Ffi" ;n·~ 111mr-l'f t -
(il 't1m 11 gt 3in faff «w
(iil TI"c1cfc ;;rnr ~ c>l)" ~- ;m;icl ·{ffer
(GI) adz sr rmatt 2 fzra 6 h 3in 2rn

c:, .:m•) qgri zrz f@ ga nr naurr fa#rr (@i. 2) 31f@9fz1, 2014 tJi 3-fR;F8:r :r) ~ fcrR.fl
art4)zr qtfynrfharr farrflrparer 3rfiad 3r4i atqaibl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20"14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" sl1all include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr iaaf ii, zu 3rr hruf 34If@raurmar sri area 3r2rur grzUs
fcrmfua~-ar &lT<'T fcrRTa era h 10% 1arrr 3ll azgiha avg fa1fr l Ta ci"Us· m-
10% 2p1arruRtaas#r ?I
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty. where penalty alone is in dispute.
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ORDER IN APPEAL
,,

1. This order arises out of theappeal filed byM/s Contis Technologies Pvt.

Ltd., Sheraton Complex 301-302, Polytechnic Road, Ambawadi, Ahmedabad

380009 (hereinafter referred to as 'the appellant') against the Refund OIO
No. SD-02/Ref-236/DRM/2015-16 dated 29.01.2016(hereinafter referred to
as 'the impugned order') passed by the Assistant Commissioner, Service

Tax, Division II, Ahmedabad (hereinafter referred to as 'the sanctioning
authority').

2. The relevant facts of the case are that the appellant had filed a refund
claim of the accumulated· credit of Seryice Tax of Rs. 61,198/- on
29.06.2015 for the period July 2014 to Sept 2014 with the Assistant

Commissioner, Service Tax, Division-III, Ahmedabad. Claim filed under

0 notification 27/2012-ST dated 18.06.2015 was transferred on 01.09.2015 to

Assistant Commissioner, Service Tax, Division-II, Ahmedabad as appellant
had wrongly filed to improper authority.

3. Claim of Rs. 54,348/- was rejected on brokerage service received vide

invoice No. 117 dated 15.07.2014 of M/s City Estate management for
locating and arranging on rental basis the premises House "H', 1° and 2nd

floor, Mondeal Retail Park, Near Rajpath club, SG Highway, Ahmedabad. This
new rental premises was later on incorporated as registered premises in ST-
2 Certificate on 26.03.2015. Claim of Rs. 54,348/- was rejected vide

impugned OIO as brokerage service received is not input service for

O providing out put service exported. Moreover credit is taken for service
received in respect of service received for procuring premises on rent and

said premises is unregistered premises i.e. premises not mentioned in ST-2
registartion. For rejecting the claim the adjudicating Authority has relied
upon CESTAT decision in the case of M/s .Market Creators Ltd. Vs. CCE
Vadodara - 2014(3)ECS (185)(Tri- Ahd)

Brokerage service received satisfies the Rule 2(1) of Cenvat Credit

Rule, 2004 as the brokerage paid· was availed to set-up new office
:,,: : ~-I~(.-~.."'::---- .. _

premises or the company which has subsequently utltzed to exp9$__,,5$€h

services out of mnda. _( 4fj p?#]
There is delay of 1 day in amendment in ST-2 certificate since change «#}, pg&
in the registered office on the record of Registrar of Companies (RQS~c;?*

-Er

II.

4. Being aggrieved with the impugned order, the appellant filed an appeal
wherein it is stated that-
I.
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as effective on 23.02.2015, the appellant amended ST-2 on
26.03.2015, with delay of merely one day. The appellant took about 6
months in changing the registered office address on records of ROC

which was caused due to lack of document. Appellant shifted the
operation to new premises subsequent to acquiring the same on lease,
however due to lack of document amendment in ROC was delayed.

III. New rental premises i.e. House "H', 1 and 2' floor, Mondeal Retail

Park, SG Highway, Ahmedabad was duly registered with the Service

Tax Department on 26.03.2015. Brokerage has to be paid prior to

execution of lease deed for the said address which is then followed by
relocation to the new address. The appellant company's registered

office has been changed on 23.02.2015 , subsequently, the appellant
company amended the registered address in the ST-2 certificate on

26.03.2015, which is well within 30 days from the date of such change
in the address of the registered office.

0

5. Personal Hearing in the matter was held on 14.09.2016, wherein Mr.
Khanjan Chhaya, CA appeared on behalf of the appellant and reiterated the
contents of the appeal memorandum. Also submitted written submission,

copies of ROC and ST-2 amendment certificate during the course of hearing.
In written submission it is stated that-

I. Brokerage service is squarely covered within the definition of input
service. 0

.•· '.

II. Department has erred while relying on the decision of Market Creators

as the ratio of said judgment could not be applied in instant case. In

case of Market Creator, the appellant was having unregistered
premises in form of input service distributor; however, the registration
of such premises was not obtained as ISO. The Hon'ble CESTAT has
held that no input service credit is available if the premises are not
registered as ISO as it will render the provisions of registration as ISO
otiose (ineffective or futile or useless).

III. The appellant relied upon decision of Hon'ble CESTAT, Bangalore in

case of Arya Vaidhya Pharmacy (Coimbatore) Ltd Vs. CCE, Calicut-
2013 (4) TMI 219 wherein it is held that CENVAT credit of construction
service of factory premises is available even if the same is.""?j

, w" 'g ­subsequently registered and registration number of the and old fact¢tY_.·.:r"'· (,_,~"··,?i- 0~

es ·#premises is one and same.. ', $
\ €:» ge.,., ... -~

· k
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6. I have carefully gone through the facts ofthe case on records, grounds

of the Appeal Memorandum, and oral submissions made by the appellant at

the time of personal hearing. I find that claim is rejected on ground that

brokerage service received in acquiring new business premises is not input
service for providing service in terms of rule 2(1) of CCR, 2004.

7. Post April 1, 2011, definition of the term 'Input service' given under Rule
2(1) of the Credit Rules was substituted vide Notification No. 3/2011-CE(NT)

dated March 1, 2011, inter alia, deleting the phrase 'setting up' and

"activities related to business" from the inclusive part of the definition. The
definition of input service existing prior to April 1, 2011 as under:

"(I) "input service" means any service,­

0 and includes services used in relation to setting uD,

modernization, renovation or repairs of a factory, premises of provider
of output service or an office relating to such factory or premises,"

Post facto April 1, 2011,"(I) "input service" means any service, ­

......................... and includes services used in relation to modernization,

renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises."

0

Hence, broadly, services relating to setting up of premises of provider of

output service may not be eligible for Cenvat credit with effect from April 1,

2011. However, services relating to modernization/renovation/repairs of
'

premises of provider of output service may continue to be eligible for Cenvat •
credit.

7. The scope has been narrowed in new definition w.e.f. 01.04.2011 by
removing the expression "activities related to business" from the inclusive

part of the definition. Credits on input services which were in the nature of

business expenses are excluded. Credit of service used in the Business

Activity but having absolutely no relationship with the out put service is not
allowed. I find that brokerage service received by appellant in acquiring
premises on rent is in nature of business activity and business expense
therefore credit is not admissible.

+;
8. Input credit of service tax can be taken only if the output is a 'service"?}
liable to service tax or a 'goods' liable to excise duty. Since immovable-p@) fa}

¥! paproperty taken on lease is neither 'service' or 'goods' as referred to above, :: .:~-) ;iS
·»,

°
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input credit of service tax paid on acquiring premises on rent cannot be
taken.

Decision cited by appellant in case of Hon'ble CESTAT, Bangalore of Arya
Vaidhya Pharmacy (Coimbatore) Ltd Vs. CCE, Calicut- [2013 (4) TMI 219­

equivalent citation 2012 (28) S.T.R. 415 (Tri. - Bang.)] is for. the credit

availed during August 2007 to March 2008 hence said decision is not relevant
for post 01.04.2011 period where definition of input service has changed. In
said decision construction service utilized in setting up factory was allowed

credit. Prior to 01.04.2011 construction service utilized in setting up factory

was eligible for input credit. Moreover it is a case of credit of availment of

credit of construction service, where as instant case is of service tax credit on

brokerage service , therefore it is not squarely applicable to instant case.

9. I hold that service tax credit of Rs. Rs. 54,348/- of said brokerage
service is not admissible and consequently the refund is not grantable.

10. 3141raf zarr a Rta 3r4al a fazru 3qt#a ta fan ?

10. The appeals filed by the appellant stand disposed off in above terms.

swawC.
(3mr gr#)

31Tz21#a (3r4) - I1)' ..:,

Sy..%..
SUPERINTENDENT(APPEALS-II),
CENTRAL EXCISE, AHMEDABAD.

By R.P.A.D.:

M/s Contis Technologies Pvt. Ltd.,
Sheraton Complex 301-302,
Polytechnic Road, Ambawadi,
Ahmedabad

Copy To:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.

0

0
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6) The P.A. to Commissioner (Appeals-IV), Central Excise, Ahmedabad.
7) Guard File.




